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IN THE COURT OF THE SESSIONS JUDGE, SONITPUR AT 

TEZPUR 

    
Present:-    Mr. A. K. Borah 
   Sessions Judge 
   Sonitpur, Tezpur. 
    

                           Criminal Appeal Case No. 2(S-1) 2018 

 

1.Md. Abdul Salam, 
S/O Md. Fazal Rahman  
2. Md. Fazal Rahman 
 S/O Md. Mina Haji. 
3. Musstt Sahera Khatun, 
W/O Md. Fazal Rahman 
4. Md. Abdul Batin, 
S/O Md. Fazal Rahman, 
 All are resident of village No.1 Adaveti, 
PO Tewaripal, PS Sootea,  
Dist. Sonitpur (Assam)  .............  Appellants.    
                         

-Versus- 

1. Musstt Safia Begum 
D/O Md. Nurul Islam, 
resident of village No.1 Adaveti, 
PO Tewaripal, PS Sootea,  
Dist. Sonitpur (Assam)    ….   Respondent 

  

 

A P P E A R A N C E 

 

For the Appellants-             : Mr. A. Bhuyan,  
Advocate  

 

For the Respondent-   : Mr. A.K. Paul, 
     Advocate. 
                            

Date of argument  : 02-05-2018 

 

Date of judgment  : 05-05-2018. 
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                        J  U  D  G  M  E  N  T  

 

1.  This appeal is directed against the Order dated 26-12-2017 

passed by Ld. Judicial Magistrate, 1st Class,  Tezpur in C.R case No. 

627/15 U/s. 12 of the Protection of Women from Domestic Violence Act, 

2005.  

2.      The factual matrix of the case in brief is that the respondent as an 

aggrieved party filed a complaint case being C.R Case No. 627/15 U/s. 

12 of the Protection of Women from Domestic Violence Act, 2005 

(herein after D.V. Act) against the present appellants/opposite parties in 

the court of learned Chief Judicial Magistrate, Sonitpur, Tezpur seeking 

relief u/s 18(d), (e), (f), 19(1) (f), 20(1) (b) and (d), 22 and 23 of the 

said Act. After registration of the complaint case, the case was 

transferred to the court of learned Judicial Magistrate, 1st class, 

Sonitpur, Tezpur for trial. Thereafter, though notices were issued 

against the present appellants/opposite parties but inspite of receipt of 

notices the appellants did not appear before the learned court and due 

to their non appearance in the court the case was proceeded exparte 

against them vide order dated 02-04-2016. Thereafter, the present 

respondent/aggrieved party laid her exparte evidence as PW 1 on 07-

06-2016. But on coming to know about the institution of the case, the 

present appellants/opposite parties appeared before the trial court and 

filed petition dated 06-10-2016 praying to vacate the exparte order and 

also allow to contest the case. Accordingly, learned trial court vacated 

the exparte order and allowed the appellants to file their written 

statement. Thereafter,  at the time of cross-examination, the present 

respondents/aggrieved party on 25-10-2017 filed an application before 

the learned trial court stating inter-alia that the appellants/opposite 

parties filed their written statement and subsequently, after evidence-in-

chief of the present respondent so the aggrieved party had got no 

chance to give evidence on the pleas taken by the appellants in their 

written statement and praying for adducing additional evidence in the 

proceeding. Accordingly, to contest the said petition, the appellants filed 

a written objection on 27-11-2017 against the said petition of the 
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aggrieved party. After hearing of both the parties, learned trial court 

vide order dated 26-12-2017 allowed the petition filed by the aggrieved 

party.     

3.    Being highly aggrieved upon the aforesaid order dated 26-12-

2017 passed by learned trial court, the appellants/opposite parties 

preferred this appeal memo U/s. 29 of the Protection of Women from 

Domestic Violence Act, on the following grounds including the other 

grounds :  

i) Learned trial court has erred in law as well as in fact 

while passing the impugned order dated 26-12-2017. 

ii) Learned trial court has completely misread the provisions 

of section 28(2) of the DV Act while passing the 

impugned order. Section 28(2) of the Act is not 

applicable in determining whether the present 

respondent ought to be given opportunity to file 

additional evidence at this stage or not. As such, the said 

order is liable to be dismissed.   

iii) The petition dated 25-10-2017 filed by the aggrieved 

party was not clear on which specific points the 

aggrieved party intends to give additional evidence in the 

proceeding. As because the evidence-in-chief of the 

aggrieved party has already been closed and though 

written statement was filed later on, allowing the 

aggrieved party to give her evidence-in-chief again 

without mentioning any specific points on which the 

additional evidence ought to be given by her at this 

stage means conducting a de-novo trial and filling up the 

lacuna of the prosecution side.   

  

4.   I have also heard argument put forwarded by ld. counsel of 

both sides. 
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Decision and reasons and reasons for decision: 

   

5. Learned counsel for the appellants Mr. Abhijit Bhuyan submitted 

that the Ld. Trial Court misread the provisions of section 28(2) of the   

Domestic Violence Act passed the impugned order. By the said order 

learned trial court allowed the respondent/aggrieved party to give 

additional evidence in the proceeding and thereby allowed to conduct a 

de-novo trial by filling up the lacuna of the prosecution side. Hence, the 

aforesaid order is liable to be set aside.   

6. On the other hand, learned counsel for the respondent Mr. A.K. 

Paul submitted that learned trial court has rightly passed the order as 

the written evidence submitted by the aggrieved party was exparte 

evidence. When the learned trial court allowed the appellants to contest 

the case by filing written statement and vacating the exparte order, the 

said evidence which was filed in the stage of exparte has no value 

therefore, allowing to give additional evidence which is a right of the 

respondent as per provisions of law. Besides that, the appellants have 

no right to file this appeal against the order aggrieved as the same was 

an interlocutory order where appeal not lies only the revision is lies, 

under such circumstances, praying for dismissing the appeal.   

7. Keeping in mind the rival submissions advanced by learned 

counsel of both the parties, I am going to dispose of the case as 

follows. 

8. In considering the hearing of parties, the moot point is to be 

decided in this appeal is –  

  (1) whether the order impugned which is sought for appeal i.e. 

the order dated 26-12-2017 passed by learned Judicial Magistrate, 1st 

class, Sonitpur, Tezpur in connection with CR Case No. 627/15 u/s 12 of 

the Protection of Women from Domestic Violence Act, 2005 is an 

appealable order?  

(2) Whether the appeal will lie U/s. 29 of the said Act against the 

aforesaid order passed by learned Magistrate in proceedings 

initiated on the basis of an application made under section 12 of 

the said Act?    
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Apart from the aforesaid questions there is factual question 

arising in this appeal petition.  

9.   The object of the said Act is to provide for more effective 

protection of the rights of women guaranteed under the Constitution 

who are victims of violence of any kind occurring within the family and 

for matters connected therewith or incidental thereto. 

10.   Section 3 of the said Act defines domestic violence. The 

definition of domestic violence is very wide and apart from other aspects 

it encompasses within itself physical abuse, verbal abuse, sexual abuse, 

emotional abuse and economic abuse. Section 12 forming part of 

Chapter IV of the said Act provides for an application being made by an 

aggrieved person or a protection officer or any other person on behalf of 

aggrieved person. The application is maintainable before a Judicial 

Magistrate First Class or a Metropolitan Magistrate as the case may be. 

Aggrieved person as defined by clause- (a) of section 2 means any 

woman who is or has been in a domestic relationship with the 

respondent and who alleges to have been subjected to any act of 

domestic violence by the respondent. 

  Sub-section 3 of section 12 provides that every application under 

sub- section 1 shall be in such form and contain such particulars as may 

be prescribed. The Protection of Women From Domestic Violence Rules, 

2006 (hereinafter referred to as the said Rules) have been framed under 

the said Act. Rule 6 and 7 are the relevant rules which lay down the 

procedure. The said rule 6 and rule 7 are  as under: 

"6. Every Application to the application of the aggrieved person 

under Magistrate:- (1) section 12 shall be in Form II or as nearly 

as possible thereto. 

(2) An aggrieved person may seek the assistance of the 

Protection Officer in preparing her application under sub-rule (1) 

and forwarding the same to the concerned Magistrate. 

(3) In case the aggrieved person is illiterate, the Protection 

Officer shall read over the application and explain to her the 

contents thereof. 



6 
 

 

(4) The affidavit to be filed under sub-section (2) of section 23 

shall be filed in Form III. 

(5) The applications under section 12 shall be dealt with and the 

orders enforced in the same manner laid down under section 125 

of the Code of Criminal Procedure,1973 (2 of 1974). 

7. Affidavit for obtaining ex-parte orders of Magistrate:- Every affidavit 

for obtaining ex-parte order under sub-section (2) of section 23 shall be 

filed in Form III." 

  Form II of the said Rules incorporates a format of the application 

under sub section 1 of section 

12. 

11. According to Section 29 of this Act, - “Appeal : There shall lie an 

appeal to the Court of Session within thirty days from the date on which 

the order made by the Magistrate is served on the aggrieved person or 

the respondent, as the case may be, whichever is later.”  

12. On plain reading of the section 29 which provides for an appeal 

to the Court of Sessions against an order made by the Magistrate which 

is served on the aggrieved person or the respondent as the case may 

be.  

  On plain reading of section 29 of the said Act, the orders which 

are made under sub section 1 and sub section 2 of section 23 will have 

to be held to be an orders made by Magistrate under the provisions of 

the said Act. The power under section 23 is of grant of ex-parte ad-

interim and interim relief in terms of sections 18 to 22 of the said Act. 

Therefore, the orders passed both under sub section 1 and sub section 

2 will be appealable. However, the scope of interference in appeal 

against such ad-interim or interim orders will be naturally limited. The 

orders contemplated by section 23 are discretionary orders. 

13. Thereby there shall be lie appeal against the order u/s 

18,19,20,21,22,23 of the Protection of Women from Domestic Violence 

Act, 2005. 
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14. The order impugned passed by the learned Judicial Magistrate, 

1st class, Sonitpur, Tezpur on 26-12-2017 is that – 

“ the aggrieved party is entitled to adduce additional 

evidence. In this connection, I deem it proper to go 

through the section 28(2) of the PWDV Act which allows 

the court to lay down its own procedure for disposal of 

an application u/s 12 or under sub-section (2) of section 

23.”  

 

15. It appears from the record that the learned trial court passed the 

aforesaid exparte order as the appellant failed to appear before the trial 

court even after receipt of notice. During the period of exparte the 

respondent/aggrieved party submitted exparte evidence. Thereafter the 

appellant appeared before the trial court and submitted petition to set 

aside the exparte order. Upon hearing of parties, learned trial court 

satisfied the sufficient cause and accordingly set aside the exparte 

order. Thereafter, the respondent filed an application on 25-10-2017 to 

adduce additional evidence. After hearing both the parties, learned trial 

court allowed the petition to adduce additional evidence.  

 

16.  This order is nothing but not a final order where revision lies as 

per provisions of u/s 28(1) of the Protection of Women from Domestic 

Violence Act, 2005.  

 

17. Since the order impugned is not a final order and purely on 

procedural order which does not decide or determine the rights and 

liabilities of the parties, therefore, appeal does not lie under the said 

provisions of law.  

 

18. Under the aforesaid circumstances, I pass the following order: 

 (i) The appeal petition is rejected with no order as to the cost.  

 (ii) learned Magistrate will finally decide the application under 

sub-section 1 of section 12 of the said Act within a period of three 

months from the date of receipt of the copy of this Judgment.      
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19. Accordingly, the appeal is disposed of. 

 

20.  The case record of CR Case No. 627/2015 be remanded to the 

learned trial court immediately along with a copy this Judgment.   

   

Given under my hand and seal of this Court on this the 5th day of 

May, 2018 

 

 

 

                        (A.K. Borah) 
                                Sessions Judge 

                                 Sonitpur, Tezpur 
Dictated and corrected by me. 

 
 
 
 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 
 
 

Typed and transcribed by me. 

 

(R. Hazarika) 
Steno.     


